Physicians are Not Creditors Under Red Flags Rule

On Dec. 7 Congress passed S. 3987, the Red Flag Program Clarification Act of 2010, which clears up ambiguity about who is considered to be a creditor under the red flags rule. The Federal Trade Commission (FTC) had broadly defined creditors to include physicians and other professionals under the red flags rule. President Obama is expected to sign the bill into law before Jan. 1.

The Red Flag Program Clarification Act of 2010 explicitly excludes those who advance funds on behalf of a person for expenses incidental to a service that is provided. Under this definition, the bill's sponsors have stated that physicians, dentists and other professionals would not generally meet the definition of a creditor, and so they are exempt them from the rule's requirements. However, the bill leaves open the possibility that the FTC may revisit the issue through the rulemaking process.

The passage of the Red Flag Program Clarification Act of 2010 supports your AADA's argument that the FTC overreached in applying the red flags rule to physicians.

The red flags rule, which was scheduled to take effect on Dec. 31, required creditors to develop identity-theft prevention and detection programs. According to the FTC's definition, physicians who do not accept payment from their patients at the time of service were deemed to be creditors and would have been required to comply with the rule by developing and implementing written identity-theft prevention and detection programs in their practices.

The Red Flag Program Clarification Act of 2010 defines creditors as those who regularly and in the ordinary course of business: (1) obtain or use consumer reports, directly or indirectly, in connection with a credit transaction; (2) furnish information to certain consumer reporting agencies in connection with a credit transaction; or (3) advance funds to or on behalf of a person, based on the person's obligation to repay the funds or on repayment from specific property pledged by them or on their behalf.

E-mail the AADA government affairs staff with any comments or questions regarding red flags legislation at govtaffairs@aad.org.

